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Comments to the letter of formal notice to Norway concerning certain provisions 

governing access of transport operators to the market for taxi services and their 

compliance with Article 31 (1) of the EEA-agreement 

 

1. Introduction 

 

Reference is made to the letter of formal notice dated 25 May 2016 from the EFTA 

Surveillance Authority (the Authority) to the Ministry of Transport and Communications (the 

Ministry) concerning certain provisions governing access of transport operators to the market 

for taxi services and their compliance with Article 31 (1) of the EEA Agreement. In the letter 

of formal notice, the Authority considers that the Norwegian national measures on access to 

the market for the provision of taxi services constitute a restriction on the freedom of 

establishment, and that they cannot be justified by overriding reasons in the public interest. 

 

Further reference is made to previous correspondence regarding this case; i.e. the letter from 

the Ministry to the Authority dated 18 January 2016, the letter from the Authority to the 

Ministry dated 8 July 2015 and the letters from the Ministry to the Authority of 9 April 2014 

and 30 September 2015. 

 

The Ministry, by letter of 26 July 2016, asked that the deadline for replying to the Authority's 

letter was extended to 8 August. The Authority granted this extension by letter of 26 July 

2016. 

 

In the following, the Ministry will reiterate the main points from the previous letters, and 

further explain why we hold that the regulation in question is not in breach of the EEA 

Agreement. 
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2. National legislation in question 

 

In the letter of formal notice, the Authority takes the view that the applicable Norwegian 

legislation on access to the market for the provision of taxi services constitutes a restriction on 

the freedom of establishment under Article 31 (1) EEA. The Norwegian provisions in 

question are contained in the Norwegian Act on Professional Transport of 21 June 2002 no. 

45 (“the Professional Transport Act”) and Regulation 401/2003 (“the Professional Transport 

Regulation”), and concerns the rules and principles applied to all new applicants seeking to 

obtain a professional transport licence.  

 

The Authority does not challenge the requirement of a prior authorisation itself, but regards 

the following principles to be in breach of article 31 (1) EEA: 

 

(i) the numerical limitation of available taxi licences and the “needs test” regarding 

new licences (the Professional Transport Act § 9) 

(ii) the allocation principles in the Professional Transport Regulation section 43, 

including the fact that priority for available licences will be given to local drivers 

in a district with at least two years' experience, the seniority rule in section 43 (3) 

and the alternative discretional power of the licencing authority, cf. section 44, and  

(iii) the obligation upon taxi providers to be connected to a taxi dispatch central. 

 

3. Insufficient EEA interest in pursuing the case 

 

As the Ministry has stated in previous correspondence regarding this case, most recently in 

our letter dated 18 January 2016, the Ministry is of the opinion that the provision of taxi 

services currently falls under the competence of the Member States/EEA EFTA States. The 

Ministry refers to the Authority's Decision of 12 December 2012, where the Authority closed 

a similar case against Norway regarding the same provisions in the Professional Transport Act 

and the Professional Transport Regulation. As far as the Ministry is aware, there is neither any 

new information concerning the interpretation, implementation or application of the 

provisions, nor any relevant development under EEA/EU law, which makes it necessary to 

open a new case regarding these provisions. The Authority's conclusion, that there was 

insufficient EEA interest in pursuing the previous case further, is therefore relevant with 

regard to the pending case. 

 

4. EEA article 48 and the stand still provision 

 

The EEA agreement chapter 6 contains special rules for transport services. Article 48 states: 

 

"The provisions of an EC Member State or an EFTA State, relative to transport by rail, 

road and inland waterway and not covered by Annex XIII, shall not be made less 

favorable in their direct or indirect effect on carriers of other States as compared with 

carriers who are nationals of that State." 

 

It is the Ministry's understanding that this stand still-provision indicates that the existing 

provisions regulating road transport at the time when the EEA agreement was entered into 

force, and which has not later been changed in a way which makes them less favourable to 

foreign operators, may continue to be in force. This implies that it is not necessary to consider 

if the provisions in the Norwegian taxi regulation constitute restrictions on the freedom of 
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establishment under article 31 (1). If the Authority nevertheless finds that any of these 

provisions constitute restrictions on the freedom of establishment, they are, in the Ministry's 

opinion, justified on grounds of public interest. This will be elaborated further below. 

 

5. Discretion with regard to the distribution of licences  

 

In the letter of formal notice, the Authority views as problematic the discretion of the 

competent authority with regard to the distribution of available existing licenses when no 

applicant is entitled to preferential treatment as foreseen by section 43 (1). 

 

The Ministry would here like to point out that, as is the case for the public announcement of 

new/extra licenses, the applicants in the announcement of available existing licences must be 

given sufficient information as to which criteria will be considered decisive for the 

distribution of the licence if there are no applicants with more than two years' experience. For 

the announcement of new licences, circular N-14/81 paragraph 3 states that relevant criteria 

are; previous experience as a cab driver, gained seniority, connection with the taxi profession 

in general and geographical conditions. In addition, if the applicant claims that there are 

special circumstances which speak in his favour, these shall be considered. The criteria in this 

circular are also applicable for the distribution of available existing licenses. 

 

6. Justification based on overriding reasons in the public interest 

 

6.1 Introduction 

 

Restrictions on the freedom of establishment and on the freedom to provide services will be 

considered lawful if they can be justified by overriding reasons in the public interest. It is 

settled case-law that restrictions on freedom of establishment, which are applicable without 

discrimination on grounds of nationality, may be justified by (i) overriding reasons relating to 

the general interest, provided they also are (ii) suitable for securing attainment of the objective 

pursued, and (iii) does not go beyond what is necessary for attaining that objective. 

 

6.2 Burden of proof  

 

In the letter of formal notice, the Authority takes the view that it is for the national authorities 

to demonstrate that a restrictive measure is appropriate for securing the attainment of the 

objective relied upon and that the objective does not go beyond what is necessary to attain it. 

The Authority further claims that the reasons, which may be invoked by a State in order to 

justify a restriction, must thus be accompanied by an analysis of the appropriateness and 

proportionality of the measure adopted by that State and by specific evidence substantiating 

its arguments. 

 

The Ministry would like to point out that the case-law concerning burden of proof varies, and 

that there are several examples that the ECJ accepts plausible assumptions from the Member 

States and gives the Commission the burden of proof, cf., C-171 and 172/07 Apotherkammer, 

and C-110/05 the Commission vs. Italy, see also E-16/10 Phillip Morris. 

 

6.3 Overriding reasons in the public interest 

 

6.3.1 Numeric limitations and the needs test 
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In the Ministry's opinion the numeric limitation of licences, and in particular the need-based 

licensing scheme, is justified on grounds of public interest. The main purpose of this rule is to 

ensure a satisfactory supply of transport services to the public at all times, both day and night. 

The quantity regulation gives the taxi operators an exclusive right to provide taxi services 

within the licencing district, and in return, a service obligation is imposed on the taxi operator. 

The service obligation requires the licence holder to be available, either 24 hours a day (if the 

licence is connected to his/her place of residence), or according to a shift plan (if the licence is 

connected to a dispatch central). The service obligation thereby secures a satisfactory supply 

of taxi services in the spot-market. More precisely, the service obligation would not be 

possible without the corresponding exclusive right to provide taxi services. 

 

In the letter of formal notice, the Authority seems to accept that the objective to ensure a 

satisfactory transport service can constitute an overriding reason in the public interest in rural 

areas where taxis often are an indispensable means of transport. The Ministry, however, 

would like to underline that also densely populated areas rely on taxi services to ensure 

availability of transport services 24 hours a day, especially at night, cf. the letter from the 

Ministry of 18 January 2016. For example, even in Oslo the public transport system is in 

principle closed at night with the exception of two bus lines and some extra night- services on 

weekends. The numeric limitations and the corresponding obligations therefore serves a 

public interest also in densely populated areas. 

 

The Authority further argues that part of the objectives put forward by the Ministry in the 

previous letters is purely economic in nature. The Ministry disagrees, and points out that 

securing a foreseeable income for taxi service providers and guaranteeing a steady 

recruitment to the taxi driver profession are not objectives in themselves, but rather necessary 

means to achieve a satisfactory supply of transport service. A foreseeable income and a steady 

recruitment are, together with the exclusive right to provide services, necessary to impose the 

previously mentioned obligations (to offer services 24 hours a day and be affiliated with a 

dispatch central). These requirements would not be sustainable if the legislation did not assure 

that the licence holder could make a living under the obligations. In addition, the Ministry 

points out that the aim of achieving a “right correspondence between supply and demand” is 

not purely economic either as argued by the Authority in the letter of formal notice. Securing 

correspondence between supply and demand is not the objective behind the system itself. It is 

rather a way of making sure that the right amount of licenses are issued, such as to guarantee a 

satisfactory supply in both rural and densely populated areas. Based on the above, the 

Ministry rejects the Authority’s conclusion that the quantity regulation is partly based on 

objectives that are purely economic in nature. 

 

6.3.2 The requirement to be affiliated with a dispatch central  

 

The requirement to be affiliated with a dispatch central is justified by several objectives that 

serve the public interest. The Authority acknowledges, in the letter of formal notice that 

transport safety can be relied upon as a justification for a restriction. The Ministry emphasizes 

that transport safety is obtained by this requirement, partly because the dispatch central will 

be able to track the location of a given taxi at any time and the public will have the possibility 

to get assistance from the central should an unexpected or uncomfortable incident occur. This 

system is also likely to have a preventive effect on the taxi drivers. 
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In addition, connecting all taxi licence holders with taxi dispatch centrals provides clarity for 

the public with regard to the market. For example, the public only needs to deal with one or a 

few telephone numbers, instead of many different numbers.  

 

The Ministry would also like to point out that the licence holders connected to dispatch 

centrals are exempted from the prohibition of collaboration on prices (with other licence 

holder within the dispatch central), cf. Forskrift 18. oktober 2012 nr. 1165 om dispensasjon 

fra konkurranseloven § 3-1 og § 3-2 for drosjesentraler. In the general remarks to the 

regulation, it is said that the background for this exemption is that dispatch centrals play an 

important role for the efficiency in the taxi industry, and that the dispatch central's 

coordination of the taxi operators may lead to cost reductions for the society.  

 

6.3.3 The “seniority rule”  

 

Available licences are distributed  after objective criteria, and priority will be given to 

applicants in a district with at least two years' experience as a taxi driver (the “seniority rule”). 

This rule is an integral part of the system of numeric limitation of taxi licences, seeing as 

there is a need to lay down ranking criteria when the licences are a limited commodity. The 

objective behind this measure is partly to ensure a steady recruitment to the taxi driver 

profession and thereby ensuring a satisfactory supply of transport services. The possibility for 

a taxi driver to become a licence holder may be a motivating factor and give an incentive for 

entering the business, and good driver recruitment is essential in ensuring a satisfactory 

transport service. Furthermore, experienced taxi drivers possess local knowledge about the 

district, which arguably is important for the quality of the service offered to the public.    

 

6.4 Suitability and necessity 

 

6.4.1 Introduction 

 

In the Ministry's opinion the limitation of the taxi licences, the allocation principles, and the 

requirement to be affiliated with a taxi dispatch central are suitable and necessary in order to 

attain the above mentioned objectives. 

 

The Authority seems to accept in the letter of formal notice, that the numerical limitation of 

licences as well as the requirement to be affiliated with a taxi central can be suitable for 

attaining the objective of ensuring a satisfactory supply of taxi services. However, the 

Authority’ view is that this objective is only suitable with regard to “certain sparsely 

populated areas where it is not commercially viable to offer round the clock taxi services”. 

The Ministry disagrees, and is of the opinion that the requirements are suitable for attaining 

the objective of ensuring a satisfactory supply of taxi services in both rural and densely 

populated areas. 

 

6.4.2 Numeric limitations and the needs test 

 

The Ministry underlines that it is not true that densely populated areas have different means of 

transport available at all times, thus rendering the numeric limitation unnecessary. On the 

contrary, in several densely populated areas the public transport ceases to be available during 

night. The obligation to be available 24 hours a day ensures that the taxi operators cannot 

simply conduct their services on certain high-demand hours of the day, but rather that they 
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must be available 24 hours a day or be part of a shift plan ensuring transport services 24/7 

within the district. By imposing such an obligation, the licensing authorities can sanction taxi 

operators who are absent on inconvenient hours of the day. In the Ministry's opinion, limiting 

the number of taxi operators in order to be able to demand such a service obligation, is 

suitable and necessary both in rural and densely populated areas, cf. point 6.4.1 above.  

 

The Ministry further refers to the letter of formal notice and the statement from the Authority 

that, “the argument that without a needs-based test and a numerical limitation there would be 

too many taxi operators which would in turn lead to taxi services of lower quality must be 

rejected". The Ministry would here like to underline that the main reason behind the numeric 

limitation of taxi licences is the possibility to impose an obligation ensuring a transport 

service 24/7. 

 

The Authority is furthermore of the opinion that the Norwegian Government has failed to 

demonstrate how exactly the “right balance” between supply and demand is established in 

Oslo and other large, densely populated municipalities in Norway. As it appears from the 

letter dated 12 March 2012, the local authorities will about once a year carry out analyses of 

the taxi industry with the intention of finding the right balance between demand and supply of 

taxi services in the licence district. Relevant factors in this analysis are size of the population, 

statistics from the taxi industry regarding earnings and demand, increase and decrease in 

demand and the capacity of other means of transport. Before the competent authorities makes 

a decision, the analysis will be sent on a public hearing. The Ministry believes that this 

analysis indicate a right balance between supply and demand in each district.  

 

The Ministry also points out that imposing a service obligation on the licence holders is a 

reliable and predictable way of ensuring that there is a transport service available 24/7 within 

the licence district. The Ministry cannot see how a system where a limitation scheme can be 

applied only "under specific circumstances in the respective district", cf. the Authority's letter 

of formal notice page 11, would provide the society with the same predictability with regards 

to the transport service. 

  

6.4.3 The requirement to be affiliated with a taxi dispatch central 

 

The objective behind the obligation to be affiliated with a taxi dispatch central is to ensure 

transport safety and clarity for the public. The dispatch centrals are vital in ensuring that taxi 

operators are part of a shared entity, which can make the public feel safe when using taxi 

services.   

 

The Authority claims that the objective “cannot be considered appropriate for attaining the 

objective” because the requirement to be affiliated with a taxi dispatch central is inconsistent. 

The Ministry disagrees, and holds that in certain rural areas the market might not be large 

enough for there to be dispatch centrals. In areas with only one or a few licence holders, there 

will not be the same need for a coordinating entity for the distribution of available taxis to the 

public. Further, the taxi market in these areas is more lucid and less complex and the need for 

dispatch centrals to ensure safety is therefore less prominent. In the Ministry's view, the 

obligation to be affiliated with a dispatch central is both appropriate and necessary for 

attaining the objective. Contrary to the Authority's argument in the letter of formal notice, 

GPS-tracking or electronic means of identifying a taxi in connection with payment will not 
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give the customers the same degree of safety as a system where the taxi operators are part of a 

dispatch central. 

 

6.4.4 The “seniority rule” 

 

In a system where the taxi licences are a limited commodity, it is essential to have allocation 

criteria for the distribution of these licences. The objective behind the seniority rule referred 

to above is to ensure a steady recruitment to the taxi driver profession. The Ministry reiterates 

that good driver recruitment is essential in ensuring a satisfactory transport service. The 

Ministry cannot see that there are any other allocation criteria for the distribution of licences 

in a system where the number of licences are limited. Allocation principles based on seniority 

are accepted and relevant criteria for the allocation of a limited commodity, comparable to the 

practice for example in employment. The allocation principle based on seniority provides the 

applicants with predictability with regards to the distribution procedure. It is thus the 

Ministry's opinion that the "seniority rule" is suitable and necessary as an allocation principle 

in a system with a numeric limitation of taxi licences.  

 

7. Conclusion 

 

In principle, the Ministry considers the provision of taxi services to fall under the competence 

of the Member States/EEA EFTA States. The Authority should therefore close the case due to 

insufficient EEA interest in pursuing the case. 

 

Further, the Ministry is of the opinion that the stand still provision in article 48 EEA implies 

that it is not necessary to consider if the provisions in the Norwegian taxi regulation constitute 

restrictions on the freedom of establishment under article 31 (1). 

 

If the Authority nevertheless finds that any of the provisions in the Norwegian taxi legislation 

constitute restrictions on the freedom of establishment, they can be justified on grounds of 

public interest. The Ministry holds that the measures in question are suitable and necessary to 

ensure a satisfactory supply of transport services 24 hours a day, and to ensure a well-

functioning taxi market where the public may rely on easy access to safe service providers 

and where there is sufficient recruitment to the profession. 

 

The Ministry is following the situation in the taxi market closely. Changes in the taxi market 

may, at a later stage, lead to a different assessment of what constitutes a sound regulation of 

the market. 

 

Yours sincerely,  

 

Anne-Lise Junge Jensen  

Deputy Director General 

 Carina Jacobsen 

 Adviser 
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